
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Introduction 
 

 contract in restraint of trade is an 
agreement which prohibits a person from 
carrying out a business or a trade whether 

partly or in whole. It refers to a contract where an 
employee agrees not to engage in a similar 
occupation or divulge trade secrets that could 
cause damage or compete against the trade of his 
employer. It can also be described as one in which 
an employee agrees with an employer to restrict 
his freedom in the future to carry on trade, 
business, profession or vocation with other 
persons not parties to the contract in such a 
manner as he chooses. 
 
One of the strongest rationale behind restraint of 
trade is the need to protect the employer’s 
intellectual property and trade secrets which is 
invariably one of the most invaluable assets in 
today’s world of business, considering the 
amount of time and resources expended in 
creating and protecting these rights. 
 
Restraint of trade which is a forerunner to modern 
competition law is a common law doctrine 
relating to enforceability of contractual restriction 
on freedom to conduct business.  

A 

Has restraint of trade become enforceable in Nigeria? – An 
examination of the legal regime under the Federal 
Competition and Consumer Protection Act. 

The common law principle 
against restraint of trade was 
laid down in the locus classicus 
Nordenfelt v Maxim Nordenfelt 
(1894) A.C 535; where the Court 
held that all clauses in restraint 
of trade are contrary to public 
policy and as such, void ab initio 
except there are special 
circumstances that justifies 
them. 
 

However, with the enactment of 
the Federal Competition and 
Consumer Protection Act of 
2019, there appears to be a 
paradigm shift in the 
underpinning legal principles 
governing restraint of trade in 
Nigeria, these principles are 
examined anon. 
 

 LABOUR AND EMPLOYMENT 

INSIGHTS  



LABOUR AND EMPLOYMENT                                                                                                  INSIGHTS 

2 
 

Generally speaking, such a restraint is 
unenforceable as being contrary to public 
policy which tilts towards the promotion of 
trade and busines. Thus, unless the restraint 
of trade is reasonable to protect the interest 
of a purchaser of a business, otherwise it is 
void ab initio. 
 

The common law principle against restraint 
of trade was laid down in the locus classicus 
Nordenfelt v Maxim Nordenfelt (1894) 
A.C 535; where the Court held that all 
clauses in restraint of trade are contrary to 
public policy and as such, void ab initio 
except there are special circumstances that 
justifies them. 
 

However, with the enactment of the Federal 
Competition and Consumer Protection Act 
of 2019, there appears to be a paradigm shift 
in the underpinning legal principles 
governing restraint of trade in Nigeria, 
these principles are examined anon. 
 

Position of the law under Common Law 
and Case law (English and Nigerian)  
 
The position of the law under common law 
was laid down in the case of Nordenfelt v. 

Maxim Nordenfelt (supra) where a 
Swedish arms inventor promised upon sale 
of his business to an American gun maker 
that “he would not make guns or 
ammunition anywhere in the world, and 
would not compete with Maxim in any 
way”. The Court stated that such a 
restriction was justified only “if it is 
reasonable, that is, in reference to the 
interest of the parties concerned and 
reasonable in reference to the interest of the 
public, so framed and so guarded as to 
afford adequate protection to the party in 
whose favour it is imposed, while at the 
same time it is in no way injurious to the 
public”. This position was prevalent until 
the decision in Herbert Morris Limited v. 

Saxelby (1916) 1 A.C 688 where the Court 
held that there could exist certain 

circumstances where contract in restraint of 
trade were enforceable which includes: 
 
(a) Where such contracts are necessary to 

protect an employer’s legitimate 
competitive interest;  

 

(b) Where the enforcement of such 
contract was neither unreasonably 
burdensome to the employee nor 
harmful to the public interest; and 

 

(c) Where the time and geographical 
scope of the restriction is reasonable. 

 

The Nigerian Courts subsequently followed 
the Common Law principle. In the case of 
Andreas I Koumoulis v. Leventis Motors 
Ltd (1973) 11 S.C, the Supreme Court stated 
that all covenants in restraints of trade are 
prima facie unenforceable and that they are 
only enforceable if they are reasonable with 
reference to the interest of the parties 
concerned and the public at large. It further 
held that “it is trite that any restraint by an 
employer, even with the consent of the 
employee considered by the court to be 
wider than is reasonably necessary to 
protect his business interest will be void.” 
The Court in this instance however 
observed that on the facts of the case, it was 
satisfied that, “the covenant which is the 
subject of the complaint was reasonably 
necessary for the protection of the business 
interest of the respondent and, therefore 
valid and enforceable in law”.  
 

Flowing from the above, it can therefore be 
correctly stated that any contract in restraint 
of trade is prima facie unenforceable except 
they are reasonable with reference to the 
interest of the parties concerned and the 
public. 
 

Position by NIC   
 

Under the Nigerian 1999 Constitution (as 
amended), The National Industrial Court is 
conferred with the exercise of jurisdiction to 
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the exclusion of any other Court in civil 
causes and matters relating to or connected 
with unfair labour practice or international 
best practice in labour, employment and 
industrial relation matters.  
 
It held in the more recent case of 7th Heaven 
Bistro Ltd v. Amit Desphande 
(NICN/LA/396/2015) that for a claimant 
to succeed and be entitled to its claim, it 
must discharge the burden of proof placed 
on it. It is for the Claimant to prove his case 
by adducing credible, cogent and 
admissible evidence that it has an interest 
which is capable of being protected; that the 
restraint on the Defendant is reasonable and 
that it is not contrary to public policy or 
interest. 
 

 In that case, the covenant which stated that 
the employee shall not accept employment 
with any other employer in Nigeria or in the 
same line of business as the company 
and/or its shareholders outside of Nigeria 
for a period of three years from the date of 
termination or resignation as the case may 
be was held to be restrictive and 
unenforceable. 
 

The above position of the Court on trade 
restraint can however, be rebutted by 
proving that the restraint is reasonable, 
both as between the parties and in relation 
to the public interest or that the employee 
has either acquired trade secrets, or has 
gained influence over the employer's 
customers, either because they rely on the 
employee's skill and judgment, or because 
they have dealt exclusively with that 
employee. It is not sufficient that the 
employee may compete with the former 
employer, or use skill and knowledge 
acquired by the employee in his employer's 
business. 
 
In the case of Studio Press Plc v. Kadoor & 

Anor NICN/LA/144/2015, the National 
Industrial Court upheld the agreement of 

parties which stated that “for a period of 
two years immediately following the 
termination for whatever reason of this 
agreement, the employee agrees not to 
work in the same or similar capacity in any 
company whose business is the same or 
similar to that of the employer in Nigeria 
except with the prior written permission of 
the employer to do so, which permission 
will not be unreasonably withheld though it 
will normally be withheld if the employee 
intends to work in the same or similar 
business to that carried out by the company.  
 
Position Under the Federal Competition 
and Consumer Protection Act of 2019.  
 

Section 59 of the FCCP Act prohibits 
agreements in restraint of competition. This 
provision states that: 
 

"Any agreement among undertakings or a 
decision of an association of undertakings 
that has the purpose of actual or likely 
effect of preventing, restricting or distorting 
competition in any market is unlawful and, 
subject to Section 61 of this Act, void and of 
no legal effect."  
 

Some of the prohibited acts include direct or 
indirect fixing of purchase and selling price 
of goods and services, dividing markets, 
limiting and controlling production or 
distribution of any goods or services. 
Section 60 outlines the exceptions to 
restrictive agreements in form of 
authorized agreements which are allowed 
by the Commission such as agreements that 
improve the production or distribution of 
goods and services while allowing 
consumers a fair share of the resulting 
benefits. Section 68 however lists out the 
exceptions to restrictive agreements as 
follows:  
 
a) Combinations or activities of 

employees for the reasonable 
protection of employees;  
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b) Arrangements for collective 
bargaining on behalf of employers 
and employees for the purpose of 
fixing minimum terms and conditions 
of employment; 

 

c) Activities of professional associations 
designed to develop or enforce 
standards of professional 
qualifications;  

 

d) A contract or an arrangement amongst 
partners in so far as it contains 
provisions in relation to the terms or 
conduct of the partnership or in 
relation to competition between the 
partnership and a party to the 
Contract;  

 

e) A contract of service in so far as it 
contains provisions by which a person 
agrees to accept restrictions as to work 
whether as an employee or otherwise 
in which that person may engage 
during or after the termination of the 
contract and this period shall not be 
more than two (2) years;  

 
 

f) A contract for the sale of a business or 
shares in the capital of a 
bodycorporate carrying on business in 
so far as it contains a provision that 
solely for the protection of the 
purchases in respect of the goodwill of 
the body corporate. 

 

Thus, the implication of Section 68(e) of the 
FCCPA is that a contract in restraint of trade 
insofar as it does not exceed 2 years will be 
enforceable.  
 
This appears to be a paradigm shift from the 
case law authorities which seemed to place 
emphasis on the reasonability of the clause. 
It therefore means that under the FCCPA 
which was enacted in 2019, a restraint of 
trade clause will be enforceable (without 
the requirement of proving its 
reasonability), in so far as it does not exceed 
two years. Furthermore, it also portends 
that once a restraint of trade clause 
stipulates for more than two years, it will 
become unenforceable no matter how 
reasonable such a clause may be under the 
circumstance.  
 
 

 
Going forward  
 

he need for the protection of trade 
secrets and Intellectual property 
rights cannot be over emphasized. 

This has made the inclusion of restraint of 
trade clauses in contracts of employments 
necessary and in order to guarantee the 
enforceability of contracts in restraint of 
trade, employers should ensure it does not 
exceed two years in line with the 
provisions of the FCCPA particularly 
section 68(e). Employers should therefore 
take note of this provision and review their 
employment contracts to ensure that it is in 
consonance with the current status quo 
under the FCCPA.  

 

T 

DISCLAIMER: This article is only intended to provide general information on the subject matter and does not by itself create a 
client/attorney relationship between readers and our Law Firm or serve as legal advice. We are available to provide specialist 
legal advice on the readers’ specific circumstances when they arise. 
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ABOUT BRIDGEFORTE ATTORNEYS 
 

ridgeforte Attorneys is the product of a merger of 3 Law Firms: Brickfield LP, 

Brookwood Associates and Raregem Solicitors. The Firm is peopled with lawyers that 

have acquired decades of experience in the legal industry in commercial law and 

practice. Bridgeforte Attorneys is a Client-centred, industry-focused Law Firm, uniquely 

positioned to assist clients achieve their business objectives in Nigeria. 

 
Our Labour and Employment Practice  
 
At Bridgeforte Attorneys, we approach 
workplace challenges with an 
understanding of our client’s businesses 
and the regulatory and competitive 
pressures they face. 
 
We proactively identify risks and develop 
strategies and solutions to help employers 
avoid litigation and other employee 
disputes, including those that involve 
unions or organizing campaigns. We have 
represented clients in negotiating 
employment agreements with their 
employees, advising on the legal 
requirement on clauses pertaining to 
restraint of trade and defending clients 
when faced with labour-related litigations. 
Our goal is to quickly and swiftly resolve 
employee-related issues bearing in mind 
our client's business objectives. 
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