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n the 31st May 2021, the Chief Judge of the Federal 

High Court, Honourable Justice John Tsoho, issued the 

Federal Inland Revenue Service (FIRS) Practice 

Directions, 2021 (“The FIRS Practice Directions) pursuant to the 

powers conferred upon him by Order 57 Rule 3 of the Federal High 

Court (Civil Procedure) Rules, 2019 which provides thus: 

 

“The Chief Judge shall have the power to 

issue practice directions, protocols, 

directives and guidance towards the 

realisation of a speedy, just and effective 

administration of justice”  

 

This is corroborated by one of the objectives of the FIRS Practice 

Directions as contained in Order 1, Rule 2 that the Practice 

Directions shall ensure effective case management system and 

expeditious determination of tax related matters. This Practice 

Directions became effective on 1st June, 2021 but not without 

raising concerns over some of the provisions which appear to 

overly extend the powers of the FIRS to enforce the payment of 

tax and recover tax liabilities from tax payers. Besides the call for 

a review of some of its draconian provisions, its constitutionality 

has also been brought up for analysis. This article therefore 

examines the constitutionality of the Practice Direction and 

appeals for a review of some of its provisions. 

O 

Background  

“ … t h e  P r a c t i c e  

D i r e c t i o n s  

b e c a m e  

e f f e c t i v e  o n  1 s t  

J u n e ,  2 0 2 1  b u t  

n o t  w i t h o u t  

r a i s i n g  

c o n c e r n s  o v e r  

s o m e  o f  t h e  

p r o v i s i o n s  

w h i c h  a p p e a r  

t o  o v e r l y  

e x t e n d  t h e  

p o w e r s  o f  t h e  

F I R S  t o  e n f o r c e  

t h e  p a y m e n t  o f  

t a x  a n d  

r e c o v e r  t a x  

l i a b i l i t i e s  f r o m  

t a x  p a y e r s  … ”  
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 Practice Direction is a delegated or subsidiary legislation made pursuant to the 

power granted by the Principal Legislation. According to the Supreme Court of 

Nigeria in Buhari v Inec1, it directs the practice of the Court in a particular area 

of its procedure. Hence to be valid, a Practice Direction must be made in accordance 

with the delegating power as was held in FBIR v Halliburton (WA) ltd (2014) LPELR- 24230.  

 

It is not in contest that the Chief Judge of the Federal High Court has the powers to 

make Practice Directions such as the extant FIRS Practice Directions, however, it is trite 

law based on the doctrine of supremacy of the 1999 Constitution of the Federal 

Republic of Nigeria, that where a delegated legislation is inconsistent with the 

 
1 SC 51/2008 

A 

The Concept of  

A Practice Direction  
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Constitution, its principles or any other superior laws made by the legislative arm of 

government, the Constitution or such law made by the National Assembly shall prevail 

while the former must give way. The Court has asserted this fact in a plethora of cases, 

for instance, in SPDC (Nig) ltd v Oruwari & ors2, the Court ruling on the superiority of any 

Act of the National Assembly over the Federal High Court (Civil Procedure) Rules held 

thus: 

 
 

"Section 249(1) of the Constitution of the Federal Republic of 

Nigeria provides for the establishment of a High Court for the 

Federation in the following words:- "There shall be a Federal 

High Court." This section provides for only one Federal High 

Court for the Federation under the leadership of a Chief Judge 

as provided for under section 250[1] of the same Constitution. 

Section 254 of the Constitution aforesaid provides as follows:- 

"Subject to the provisions of any Act of the National assembly, 

the Chief Judge of the Federal High Court may make rules for 

regulating the practice and procedure of the Federal High 

Court" By the provision of section 254 of the Constitution 

therefore, it is crystal clear that the rules of practice and 

procedure of the Federal High Court is subordinate to the 

provisions of any Act of the National Assembly." Per PAUL 

ADAMU GALINJE, JCA (Pp 20 - 21 Paras C - A)  
 
 

This reiterates the fact that the Practice Directions being a subsidiary legislation cannot 

amend, erode, supersede, expand or extend the authority vested in the Federal Inland 

Revenue Service by its enabling statute, that is, the Federal Inland Revenue Service 

(Establishment) Act or the 1999 Constitution. As held by the court in UNILAG v. Aigoro3, 

a Practice Direction has no power to introduce a new provision not contained in the 

Rules; cannot introduce a provision inconsistent with the Rules or any Law and cannot 

give provisions or explanations on a new subject not contemplated by the Rules or other 

existing Law. Having given the above explanation of the position of a Practice Direction, 

we shall examine the FIRS Practice Direction to determine if the provisions are in tandem 

with the authorities cited above.  

 
2 (2012) LPELR- 14252 
3 SC 32/1984, [1985] 16 (pt. 1) NSCC 88 
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irstly, we submit that the FIRS Practice Direction impedes the constitutional rights 

of the tax payer to object to an assessment by the FIRS before payment, in Court. 

Section 36(1) of the 1999 CFRN provides that: 

 

“In the determination of his civil rights and obligations including any question 

or determination by or against any government authority, a person shall be 

entitled to fair hearing within reasonable time by a court or other tribunal 

established by law and constituted in such manner as to secure its 

independence and impartiality.”  

 

 

Our submission above becomes clear from the provisions of Order 5, Rule 3 of the FIRS 

Practice Direction which provides that: 

F 

The FIRS  

Practice Direction 
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This is inconsistent or unduly expands the provision of the enabling statute 

of the Federal Inland Revenue Service; Section 13(1) of the Fifth Schedule of 

the FIRS Act which provides: 

 

“A person aggrieved by an assessment or demand notice made upon him 

by the Service or aggrieved by any action or decision of the service under 

the provisions of the tax law referred to in Paragraph 11, may appeal 

against such decision or assessment or demand notice within the period 

stipulated under this schedule to the Tribunal.” 

 

There is no requirement in the Act requiring the aggrieved tax payer to pay half of the 

assessed sum pending the determination of his matter. Sub-section 2 only stipulated that 

the required period for filing of the appeal is 30 days from the date a copy of the order 

or decision appealed against is made, the expiration (without filing) of which renders 

the assessment or demand notice final and conclusive. 

 

The provision is also inconsistent with Section 68(2) of the Personal Income Tax Act, which 

provides that: 

 

 “Collection of income tax in a case where notice of an objection or an 

appeal has been given by or on behalf of the person shall remain in 

abeyance until the objection or appeal is determined, except that the 

relevant tax authority may enforce payment of that portion, if any, of the 

tax which is not in dispute”  

 

 

This is in pari materia with section 77(3) of the Companies Income Tax Act on corporate 

tax. We therefore submit that by its expansion, the provision of Order 5 Rule 3 of the 

Practice Directions purports to amend the provisions of the FIRS Act which is ultra vires 

the constitutional powers of the Chief Judge as only the National Assembly has the 

power to do so.  

 

 

“When a respondent intends to challenge an assessment served on him, he 

shall pay half of the assessed amount in an interest yielding account of the High 

Court, pending the determination of the hearing.” 
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Even Paragraph 15(7) of the Fifth Schedule to the FIRS (Establishment) Act accords the 

aggrieved taxpayer some benefits of doubt when it empowers the Tax Appeal Tribunal 

(after the commencement of hearing) to only require him before the day of an 

adjourned meeting, to deposit the lower of: (a) the tax paid in the immediately 

preceding year; or (b)one half of the disputed tax, plus 10% of the deposit provided the 

FIRS can prove and the Tribunal is convinced that: 

 

(a) The appellant fails to file its returns, audited accounts as required by the Act; 

(b) The appeal is frivolous, vexatious and an abuse of court process; 

(c) It is expedient to require the aggrieved taxpayer to pay the deposit. 

 

We submit that the above is akin to a security for cost.  

 

Since this provision (Order 5, Rule 3 of FIRS Practice Direction) covers both civil and 

criminal matters as noted in Order 1, Rule 1 of the Practice Direction, it is submitted that 

Section 36(5) of the 1999 Constitution is applicable.  The section provides that every 

person accused of a criminal offence shall be presumed innocent until proven guilty. 

However, treating the tax assessment as correct once issued and confining tax payers 

to pay half of the assessment before his or her objection is heard is contrary to the 

constitutional right to fair hearing. According to the Court in Effiom v Enebong:4  

 

“Where the Constitution bestows a right on the citizen and does not 

expressly take away or provide how the right should be lost or forfeited 

in the circumstance, we have the duty and indeed the obligation to 

ensure that the enured right is not lost or denied the citizen by 

construction that is narrow and not purposive. To this end the established 

practice of this court is where the constitutional right in particular, and 

indeed any right in general, of a citizen is threatened or violated, it is for 

the Court to be creative in its decision in order to ensure that it preserves 

and protects the right by providing remedy for the citizen..."  

 
 

Further on this, Nigeria is a member-state of the United Nations and Paragraphs 14 and 

15 of the United Nations’ Declaration of the High-Level Meeting on the Rule of Law 

recognises that access to justice is a basic principle of the rule of law, in the absence of 

which people are unable to have their voice heard, exercise their rights, challenge 

discrimination or hold decision-makers accountable. The Declaration emphasises the 

 
4 2013) LPELR-20420 (CA) 
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right of equal access to justice for all, including members of vulnerable groups, and 

reaffirmed the commitment of Member States to taking all necessary steps to provide 

fair, transparent, effective, non-discriminatory and accountable services that promote 

access to justice for all.  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

In as much as one encourages and applauds any law or device aimed to ensure 

prompt payment of lawfully imposed taxes in Nigeria, or to penalise non-compliance 

with extant tax laws, one must not fail or neglect the need for strict observance of the 

principles of fairness and rule of law in so doing. The provisions of the FIRS Practice 

Direction as stated above limits the right of access to the Courts only to taxpayers with 

sufficient financial means. Consequently, it is submitted that this power is contrary to 

Section 36 of the 1999 Constitution and cannot fall within the qualification contained in 

Section 36(2) of the Constitution, as it has a final and conclusive effect on a taxpayer’s 

tax dispute. 

 

Indeed, the FIRS Practice Directions can be seen to be construed strongly in favour of 

the FIRS and possibly jeopardise the interest of the citizen which ought to be 

safeguarded impartially by the Court.  The prospect that an eventual successful appeal 

might reverse the situation is no answer to the actual infringement which endures until 

then. Also, any argument that the taxpayer would have access to his funds together 

with interest does not suffice because the proposed interest rate might be different to 

the yields he would have been offered if he had decided to invest on his own accord.   
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Even if the intention of the FIRS Practice Direction was to reduce the number of frivolous 

claims, Section 87 CITA which is in tandem with Section 78 PITA has made provisions 

stating that: 
 

“Where income tax assessed has been sued for and recovered in a court of 

competent jurisdiction, the full cost of the action may be recovered from the 

person charged as a debt due to the Federal Government of Nigeria.’’ 

 

 

 

 

n conclusion, while the unconstitutionality of a provision in the Practice Directions 

does not nullify it on the whole, this is a respectful plea to the Honourable Chief Judge 

of the Federal High Court to revisit the Practice Directions, align it with the enabling 

statute of the FIRS and reflect constitutional principles in identified provision. We submit 

that the provision is a deterrent to filing of Court actions by tax-payers, which as we have 

noted earlier is unconstitutional.  

 

It is suggested as a remedy to the fear that such Suits are being used as a ploy to evade 

taxes, the taxpayer may be required to tender adequate security or bond for the 

payment of the disputed tax upon commencing the action, this will be akin to the 

powers which the Federal High Court under Order 25 of the Federal High Court (Civil 

Procedure) Rules, 2019 has to impose security for cost. We submit that this will be a better 

panacea and in line with the 1999 Constitution.  

 

 

 

 

 

  

I 
Conclusion 
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